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alive for his benefit, or that he shall be given a lien on the premises in lieu of 
the one which has been discharged. 

In Bankers Loan etc. Co. v. Hornish, 94 Va. 608, the lender advanced funds 
with which to discharge a first lien, with a stipulation that he should have a 
first lien on the property. The amount due on original lien was accordingly 
paid, and a deed of trust to secure the advances was executed and recorded, but 
the original lien was not released. In a contest between the lender and an in- 
termediate judgment lien creditor, whose lien was docketed prior to the recorda- 
tion of the lender's deed of trust, it was held that the latter was entitled to be 
subrogated to the lien of the prior creditor whose lien had been satisfied out of 
the proceeds of his loan. 

The difference between this case and the principal case is obvious. 



Bankruptcy — Four Months Clause — Pre-Existing Lien — Enjoining 
Proceedings in State Court. — Judgment creditors of a bankrupt, by com- 
mencing a judgment creditors' action more than four months before the petition 
in bankruptcy is filed, acquire a lien on the property of the bankrupt, of which 
they are not deprived by the Bankruptcy Act of July 1, 1898, sec. 67 f, because 
the judgment enforcing the lien is recovered less than four months prior to the 
filing of such petition, although by that section all judgments obtained against a 
bankrupt within that period are avoided, as this provision must be regarded as 
referring only to judgments creating liens, and not to judgments which enforce 
an otherwise valid pre-existing lien. Metcalf v. Barker, 23 Sup. Ct. 67. 

A court of bankruptcy is without jurisdiction to enjoin further proceedings under 
the judgment of a State court in a judgment creditors' action commenced before 
the passage of the Bankruptcy Act, which set aside as fraudulent certain trans- 
fers of property made to the bankrupt, and to direct the payment of the amount 
of the judgments out of the proceeds of a sale of the judgment debtor's property 
under an order of the State court. Metcalf v. Barker, supra. 

Fixtures — Befrigerating Machine — Equity — Injunction — Irrepara- 
ble Injury. — Upon a bill filed by an assignee of a mortgage upon a brewery to 
restrain the removal therefrom by the vendor, of a refrigerating machine not in 
terms embraced in the mortgage but attached to a constituent part of and neces- 
sary to the operation of the brewery plant, an injunction was denied by the 
lower court "because the machine was nevertheless capable of being removed 
without serious permanent injury to the walls and other parts of the brewery, 
and, by the substitution of another refrigerator, operations could be conducted 
as before." Held, that this was error and the injunction should issue. Sckmalz 
v. York Mfg. Go. (Pa. ) 53 Atl. 522. 

Per Mestrezat, J: 

"The same could be said with equal force of any other part of the machinery 
necessary for the operation of the brewery. Any or all of the different parts 
constituting the plant could be supplied, and hence, on this theory, all the 
machinery might be removed, and no irreparable injury be done to the plant or 
to the owner. The same logic would permit the destruction of any building or 
manufactory by force, as restitution would prevent irreparable injury. Bemov- 
ing a constituent and necessary part of the plant prevents its operation, and 
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results in a loss of the business, compensation for which would be determinable 
solely by conjecture. In one sense, this may not be irreparable injury; but in 
the legal sense it is, and will authorize the interference of a chancellor. Equity 
will interfere when the injury threatened would occasion damages estimable only 
by conjecture, and not by any accurate standard ( Commonwealth v. Pittsburgh & 
C. B. Co., 24 Pa. 159, 62 Am. Dec. 372), or would be ruinous to the property 
in the manner in which it has been enjoyed, and would permanently impair its 
future enjoyment (Jerome v. Boss, 11 Am. Dec. 484; Echdkamp v. Schroder, 45 
Mo. 505; City of Frederick v. Gh-oshon, 96 Am. Dec. 591; By an v. Brown, 100 Am. 
Dec. 154)." 

See ante, p. 686. On the subject of machinery as fixtures, see Haskin Wood 
etc. Co. v. Cleveland etc. Co., 94 Va. 439. 



Equity — Kesctssion — Laches. — Where a party desires to rescind upon the 
ground of mistake or fraud, he must upon. discovery of the facts, at once an- 
nounce his purpose and adhere to it. Complainant endorsed a note at the 
instance of the maker and a bank to which he was indebted. A week later he 
discovered that the debt had been incurred by reason of criminal acts of the 
maker. Complainant thereafter renewed his indorsement upon the note from 
time to time during a period of three and a half years. Upon the death of the 
maker, demand was made by the holder, payment refused and suit in equity 
brought to cancel the note. Held, that complainant is barred by laches. Dunn 
v. Columbia Nat. Bank (Pa. ), 53 Atl. 519. Citing Chymes v. Saunders, 93 U. S. 
55 ; Mow v. Christy, 187 Pa. 186. 

Per McCollum, C. J: 

"It seems quite clear that while the plaintiff, if he had acted promptly, 
might have set aside his endorsements on the notes for the reason that he was 
entitled to all information that the bank had, he may not do it after the lapse of 
so long a period, in view of his repeated acts of affirmance and the new contracts 
which he has entered into on the same subject-matter, with fuU knowledge of 
all the facts during that time." 

The Virginia reports abound in cases illustrating the principle that one who 
desires to rescind a contract for frand or mistake must act with promptness. 
See Hudson v. Waugh, 93 Va. 518, and cases cited ; Trammell v. Ashworth, 99 
Va. 646. 



Equity — Conflict of Laws — Property Beyond State — Injunction. — 
"While the situs of the property in dispute is in another State and a decree of the 
court of the State rendering it cannot operate upon or directly affect it, never- 
theless a court of equity, having jurisdiction of all the parties, can determine 
their rights to the property and by proper process enforce them in personam. 
Where defendant, a citizen of Pennsylvania, made a conditional sale of a 
refrigerating plant to a brewery company in New York, but did not record the 
agreement, as required by the laws of New York, and the brewery was after- 
wards mortgaged and the mortgage assigned to a citizen of Pennsylvania, it was 
Held, that the latter was entitled to an injunction from the courts of Pennsyl- 
vania to prevent the defendant from removing the machine in the New York 
brewery. Schmah v. York Mfg. Co. (Pa.), 53 Atl. 522. Citing Perm v. Lord 



